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BRIEF FOR APPELLANT 

This is an appeal from a judgment of conviction on 
two counts after trial before Judge Ward and a jury, resulting 
in concurrent jail sentences of seven years with three years 
additional probation (S.M. 743, 744). 

THE ISSUES 

Did the Court below err in refusing to dismiss the 
conspiracy count? 

Did the Court below err in receiving evidence against 
appellant a package of narcotics taken from defendant Young? 

STATEMENT OF THE CASE 

The indictment (A. 5) charged violation of the 
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narcotics laws in seven counts against five persons: Hoyworvi 
Hyman, William Linzy Washington, Sandra Thompson, Alton Young, 
and appellant. The first three pleaded quilty (A£^^) . Of 
these, Washington testified for the prosecution (S.M. 225) 
and Thompson for the defense (S.M. 451). 

The prosecutor, in his opening statement, claimed 
that there was a conspiracy to distribute cocaine and heroin 
and that appellant was the source of the cocaine, that 
Hyman and Washington found the customers, and Thompson carried 
the packages (S.M. 54). To establish his claim the prosecutor 
called a Customs patrol officer, Carliese Gordon (S.M. 67,68). 
After testimony about dealings with Hyman and Young, he first 
mentioned appellant as present at Teller Avenue and 168th 
Street in the Bronx on May 7, 1973 with Sandra Thompson 
(S.M. 92, 93). They left (S.M. 94), returned about half an 
hour later (S.M. 95) and %rant into the building followed by 
Hyman who, in a few minutes, came out, gave the witness a bag 
containing a white po%#der, and received $2, 100 (S.M. 96) . 

That was the only evidence connecting appellant with this 
transaction. The package «ras tested and was cocaine (S.M. 97). 
The agent testified that he had not seen appellant handle the 
material (S.M. 100). 

The next episode was on May 15th and took place at 
Linzy's Barber Shop, 146 Hamilton Place in Manhattan (S.M. 101). 
This was owned and operated by Washington (S.M. 225). There 
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the witness found Washington and appellant. He testified thn^ 
appellant asked him how much he wanted (S.M. 102). 

On May 21st the agent again went to the barber shop 
(S.M. 105) and, on instruction of Washington, Hyman took the 
witness to Snookie's bar at 133rd Street and Seventh Avenue 
in Manhattan where he received a package that was found to be 
opium (S.M. 109). But appellant was not in any way involved 
in that transaction. The evidence was received against him 
subject to connection (S.M. 116). 

On May 30th the witness drove to the Teller Avenue 
house with Washington (S.M. 119). After Washington had gone 
into the building and come back (S.M. 120) there was discus- 
sion about price, after which appellant caune down to the car 
in which the witness was sitting. And the witness testified 
that appellant told him that the price of one ounce of dope 
was $1500 and that it could be cut four times (S.M. 121). 

The next day the witness went to the barber shop where he met 
appellant and Mias Thompson (S.M. 122). There appellant told 
the agent that he would give the package to Miss Thompson 
(S.M. 122) and, later that day (S.M. 123), she returned and 
gave him the package (S.M. 124). 

That is the substance of the case against appellant. 

The Court below received in evidence against appel- 
lant over objection of his counsel a package of narcotics taken 
from defendant Young at the time of his arrest which was marked 
Exhibit 21-C (S.M. 370-371, 404, 406, 409). 
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POINT I 













THE COURT BELOW ERRED IN NOT GRANTING 
APPELLANT'S MOTION POR A DIRECTED 
VERDICT AS TO THE CONSPIRACY COUNT . 

Count I of the indictment (A 5, 6 ) charged a conspir- 
acy to deal in narcotics by appellant with Hyman, Washington, 
Thompson and Young, in his summation the prosecuting attorney 
correctly pointed out that appellant and Young were there 
charged with conspiring with each other (S.M. 622). We submit 
there was not sufficient evidence to link appellant with Young 
to justify submitting this count to the jury. 

There is not a word in the long record that connects 
appellant and Young except the testimony of the police officer 
Kuramoto that he saw them on one occasion around Snookie's bar 
"engaged in a short conversation" with Miss Thompson (S.M. 391). 

That is not enough (see Causey v. United States . 

352 F.2d 203, United States v. Kampinsky , 373 F.2d 429, and 
Roberts v. United States , 416 P.2d 1216). 

Appellant was not connected with the two episodes in 
which Young was a participant (see S.M. 85-87, 106-108). Young 
was not involved with any of the episodes in which appellant 
was a participant (see S.M. 93-96, 101-104, 118-124). There 
just isn't anything tc justify a finding of an illegal agree- 
ment between appellant and Young. 

We should point out that we are not here arguing 
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that there was a variance because two conspiracies were 
involved, not one as charged in the indictment. Cases such 
as Berger v. United States , 295 U.S. ,70 and Blumenthal v. 
United States , 322 U.S. 539, are therefore not relavent. 

Moreover, this is not a case like those in which 
it was apparent that for the basic conspiracy to function 
there had to be many participants not necessarily known to 
each other. Here, at most, appellant might have supposed 
that the people he dealt with, Hyman and Washington, had 
other sources of supply, but those sources were in no way 
connected with his own participation and were in no way 
necessary to it. 

What we claim is that there was a total failure 
to prove the charge made, namely, that there was a conspir- 
acy between appellant and Young. To convict in such a case 
is a denial of due procedd. vachon v. New Hampshire , 42 L.W. 
3403, Thompson v. Louisville , 362 U.S. 199, 206, Cf Dejbnqe 
V. Oregon , 299 U.S. 353, 362, and Cole v. Arkansas , 333 U.S. 
196, 201. 

Count I should have been dismissed. 

POINT II 

EXHIBIT 21-C WAS ERRONEOUSLY 
RECEIVED AGAINST APPELLANT 

On June 22nd defendant Young was arrested by New 
York City police officer Drucker at Snookie's bar and taken 
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to 26 Federal Place where he vraa eearched (S.M. 370). A 
packet was removed from his back pocket which contained 
cocaine and was marked Exhibit 21-C for identification 
(S.M. 371). 

When this was offered in evidence (S.M. 404) 
appellant's attorney objected on the ground that the 
material was not connected with appellant (S.M. 40(i). 

The Court overruled the objection (S.M. 409) on the 
ground that there had been some evidence about a June 21 at 
transaction that fell through (S.M. 408) and that the con- 
spiracy continued until the arrest of Young (S.M. 409). 

The testimony about the June 21 st transaction 
involved Washington who said that appellant would arrive 
soon (S.M. 146). But there is no testimony that he did. 

The deal fell through because Washington wanted the money 
before he would get the package (S.M. 148). A motion 
by appellant's attorney to strike this as to him vras over- 
ruled (S.M. 148). 

The fallacy of the Court's ruling with respect 
to Exhibit 21-C is the supposed connection of Young with 
appellant, in fact. Young had nothing to do with the 
abortive June 21st negotiation (see S.M. 146-148), nor 
was he in any way involved in the other episodes in which, 
according to Gordon, appellant was involved (see S.M. 93-96, 
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101 - 102 , 118 - 124 ). And appellant was not involved in 
the two episodes in which Young was a participate (see 
S.M. 85 - 87 , 106 - 108 ). Young was not in the first batch 
of photographs (Exhibits 9 - 14 , S.M. 383 ) which police 
officer Kuramoto toolc (see S.M. 384 ). The only testi- 
mony that puts appellant and Young together at any time 
is that of this p>olice officer, tie said that on May 3l8t 
he cbserved them both around the area of Snook ie's bar 
(S.M. 389 - 391 ) and that at one px}int Miss Thompson en- 
gaged in a short conversation with them (S.M. 391 ). 
Photographs of the events were received in evidence as 
Exhibits 15-22 (S.M. 391 , 393 ). And later a videotape 
was also admitted (Exhibit 23 , S.M* 396 , 397 ) and shown 
to the Court and jury. • 

So the only link between appellant and Young 
is that they both used layman for their ovm separate pur- 
px}ses and that on one occasion they talked to each other 
in a bar. Surely that is not enough to establish that 
they conspired together. And 2 d}sent such a conspiracy, 
the material taken from Young should not have been 
received against appellant. 

COWCLUSIOM 

The conviction should be reversed and a new 
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trial ordarad, or at tha laaat tha conapiracy count 
ba dianlaaad and tha caaa raniandad for rasantancing 
Unitad Stataa v, Adcock , 487 F.2d 637, 640). 

Raspactfully aubmittad, 

IRA I. VAN LEER, 

Attornay for Appellant 


OSMOND K. FRAENKEL 
Of Counaal 
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1»>J1TED STATIIS mSiTJOT Ca*/. T.T 

roinvs.v.ii district or iiy>: yor.;:. 


OPITED STATES OF Alfr.lilCA; . 
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llcywood HYMAtl 
Wlliie WASHJNCTUN 
Thomas OWEIJS $ "dUBBA" 

Alton YOUNG 
Sandra THOMPSON . 

Defendant • • 
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The Grand Jury charges: 

• • 

X. Pren* on or about the i«t of April, 1973 

and continuoualy thereafter up to end including the date of 
the filing of this Indlctaent, in the Southern District of 


Now York, 


Haywood HYMAN 

' Will la w«>:iiiM:Tnij 

ThoMS OWKNS e"BUBBX" 
Alton YOUNG 
Sandra TIKBIPSON 


i 


I 


6a 



Indictment 


the defendant* aiid othc;rs to the Grand Jury unkno’./n, unlav- 
fully, wilfully and ‘icnotjinsly combined,* concplred, confederated 
and agreed together and vjlf.h each other to violate Sections wld, 
841(a)(1) and 841(b) (1) (A) of Title 21, United Statca Code. 

2« It was pare of said cov*»splracy that the t.?iid 
defendant* unlaviully, wilfully and knowingl/ would st /r’.burc 
and V'^ssess vrJth intent to dlctrlbutc Schedr.Ie I and TT 


^ ^ -A*.!# 




bcin^ to the Gvanu Jury utCtr.own in violaticr. of ic.ut .'.tv.:; si:. 
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Indictment 

•■..-n**. .?!.- ;> t o cl-' ::criVuto And po:.;;"* •• 
Ivit'-j'i: to dJ si"..<bucc ntircor.lc drvi/.,) 
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In purouAnce of the Siticl conspiracy-' and 
tc- .-^ffi-cr the ohj;.. ' -'rreof, the following cr/ert 
acts were! coasaitted in the Southern District of 
New York: 


1. On or about the 10th dny of April 1973j Willie 
WASHINGTON delivered a quantity of cocaine to a pernon 
In the Bronx, New York. 

2. On or about the 12th day of April 1973, Heywood 
HYMAN delivered a quHittlty of cocaine to n person In 
New York, New York. 

3. On or about the 16th day of April 1973-, Alton 
YOUNG dcliverod a qu.’inticy of heroin to a person In 
New York, New York. 

4. On or about the 31ot day of May, 1973, Ihowas 
OWENS A "BUDBA" had a converbation with a person in 
New York, New York concerning the sale of herein. 

5. On or about the 31at aay of May 1973, Sandra 
THOMPSON delivered a quantity of heroin to a person In 


I 


(Title 21, United Slates Code, Section 8A6). 
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i’uCKCOb Karr. Mruj' (.‘-ncr*- vj » u;; < ftiii* > 

Indictment 8a 


SECOND C 9 UNT 

Vl>«« Grand Jury furtlicr charges: 

On or about the lOth day of April, 1973 in the Snutlutrn 
District of New York, 

Heywood HYMAN 
and 

Willie WASHINGTON 

• . 

the defendants, unlawfully, intentionally and kiiowlngly 
did distribute and possess with intent to distribute a Schedule II 
narcotic drug controlled substance, to wit, 
approximately 8.4 grams of cocaine. 

(Title 21, United States Code, Sections 812, 841(a)(1) 
and nai (dmima'i: iicie in. united ncates code aecixuii ^1 
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IndiitMnt 

COUNT 


The Grand Jury further charRcs 
On or about the 12th 


it. ..v/- 


day of _ April, 1973 


. I 

in the Southern District of New York, 

I ' 

\ Ileywocid HYMAN 

the defendant , unlawfully, intentionally and knowingly did 

I 

dlatrlbute and possess with in'-ent to distribute a Schedule II 
narcotic drug controlled substance, to wit, 
approximately 23.1 grains of cocaine 


ya 


(Title 21, United States Code, Sections 812, 
itsiiniiJt nnn tsui iniiiMAi I. 




t 


I 


.... - loii/lliK Jitil r ibutc. I'u:;bcrk Nntc. btun , «•••«! in j; Dm'Iii ) 
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Indictment 


POUPTll COUNT 


The Grand Jury further charges: 


I 

On or about the 16th dny of April, 1973 In the Southern 
District of New York, 

Heywood HYMAN 
and 

. Alton YOUNG 

the defendants, unlawfully, intentionally • and knowingly 

did distribute and possess with intent to dlstrlbiilc a Schedule 11 
0 

narcotic drug controlled substance, to wit, 
approximately 28.1 grams of heroin. 


(Title 21, United States Code, Sections 812, 841(a)(1) and 
Q41 (b)(1)(A); Title 18, United STates Code, Section 2). 
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Indictment 


Finn COUNf 


Tlu* Grand Jury further chnrccs; • | 

On or about the 7th day of Hay, 1973 

iu the Southern District of New York, 


Heywood HYMAN 


the defendant , unlawfully. Intentional ly and knowJni'Jy did 

distribute and possess with intent to distribute a Schedule 

• . 

narcotic drug controlled substance, to vit, 
approximately 101.8 grams of cocaine. 


fTltle 21. IlnifeH rnHi» ei*» 


••••••• • 
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Indictment 


SIXTH COUNT 


The Grand Jury further cimrgcu: 
On or about the 2l6t 

« 

In Cho Southern District cf New York, 


day of May, 1973 


Che defendant 


llcywood HYMAN 


, unlawfully, intentionally and knowingly did 


distribute and possess with intent to distribute a Schedule 1 

• . 

narcotic drug controlled substance, to wit, 
approxiutely 13. S grams of heroin . 


(Title 21, United States Code, Sections 812, 
841faUll end RAI ^hW1WA\ \ 


1 
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‘ I'h'j Ci.'ind Jitry further charges: 

On or about the 31at day of Uny 1973 In the Soutticrn 
Ulstrirt of Nc'W York, 

, Thomas OWKNS 
and 

Sandra THOMPSON 

Chs defendants, unlawfully, intentionally and knowingly 
did distribute and possess with intent to distribute 
a Schedule I narcotic drug controlled substance, to wit, 
approximately 25 grams of heroin 


(Title 21, United States Code, Sections 812. 84WaWl^ 

nn/l K4IIKW1\/A\* 1U . e. • 


Foreman 


I'AUL J. tUIUUN 
United States Attorney 
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EXTRACTS FROM MINUTES 

GVVw45 Kuramoto-direct ’’m 

trial. 

0 What did you do with it? 

A We then delivered it to you at this building. 

Q Thank you very much. 

MR. HEMLEY; I have no further questions of 
this witness, your Honor. 

THE COURT: Perhaps we will take a moment 
with the jury here. Can we perhaps move the television 
machine, the videotape machine and the cover from across 
the box.? 

MR. HEMLEY: May I get some assistance? 

THE COURT: Indeed. YOu have no more need 
for the equipment? 

MR. HEMLEY: No. 

THE COURT: Lot me ask defense counsel if 
they need it before I take it down. Mr. Van Leer? 

MR. VAN LEER; No, your Honor, 1 don't need 
the equipment.. 

MR. CHAPMAN: I don't. 

THE COURT; Then we can just take it down. 

(Pause) 

MU. HEMLEY: Your Honor, 1 might say at this 
tiiiK! before the ci o:;s- exam iruit ion of Patrolman Kur.mtol.o 
that tht! (UtN^cr umciil ijffcrs Exliil»it l2-(‘ in evid«*n(;i*. 




CWw46 


Kuramoto 



1 


I5a 


.',05 


THE COURT; Are there any objections, gentle- 
men, to 12-C7 

MR. CHAPMAN: I object to it, your Honor. I 


can give you my reasons. 

THE COURT: At the side bar while the nien are 


removing the equipment. 

(At the side bar) 

MR. CHAPMAN: This is the package allegedly 
taken from my client's hip pocket. 

THE COURT; Allegedly incident to arrest? 

MR. CHAPMAN: ^ Incident to arrest. I am not 
talking about the search. The new Section 840, ot. seq. 
does not make it a crime to possess unless it is with the 
intention of distributing it. That's the specific verbiage 
of the statute. There is nothing here to show that this 
was part of a conspiracy with any party. In fact, as the 
evidence wasdevoloned it was said that Owens supplied the 
cocaine and my client is alleged to have supplied the 
heroin. This is cocaine which is, according to the analysis, 
trace? of undetermined quantity. It is unconceivable that 
that amount would bo hold for the purpose of distribution; 
Unless it is diown it is hold for distribution it is not 
admissible evidence. 

MR. IIEMLEY: May I bo heard? 
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THE COURT: When' counsel is finished. 

MR. HEMLEY: I eun sorry. 

MR. VAN LEER: Let me make my comment. My 
objection is it has no relationship to my client, the fact 
it was allegedly in his possession when he was arrested 
and in no way connected to my client. 

MR. HEMLEY: I will respond first to Mr. Chap- 
man. The Criminal Law Section 644 of Title 21 makes it 
a crime to possess any narcotic substance for whatever 

a 

use of any nature whatsoever. Section 841, which is 
the section that Mr. Young is alleged to have violated and 
conspired to violate, makes it a crime to possess o nar- 
cotic substance with the intent to distribute it. The 
quantity and the fact that it is cocaine found on Mr. 

Young is extremely relevant to establish his criminal 
knowledge and intent with respect to the matters charged 
in the indictment. He is in possession of cocaine, the 
indictment charges that he conspired to sell cocaine. 
Certainly it is inculpatory insofor as it is destructive 
of any suggestion that hin appearance at .Sriookie's just 
prior to thu three heroin transactions wore purely innocent 
and his knowledge and familiarity with some of the other 
defendants was purely innocent. 

MR. CHAPMAN: I don't follow that for one* 

•miTHlNN OUtRICI CUWNT NlRORTinl. WJ. COWNTNOUM 
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moment. It is a very strained argument. 

THE COURT: You do concede that the crime 
here requires the Government to introduce proof of specif i< 
intent, of knowledge? 

MR. CHAPMAN: Specific intent, yes, of course, 
as to any crime, except in an isolated instance. 

THE COURT: Under the circumstances I would thii 
that would be relevant-, to. this. • I- think you can argue an; 
way you want to the jury relative to this, but at this 
point I ^un inclined to accept the Government's argument. 

I can see relevance and I can see materiality to this in 
view of the charges, in view of the time when this par- 
ticular property was taken from the person of your client. 
I think it would refute an argumont that hp had no know- 
ledge, I think it would refute an argument that he was 
involved here by pure happenstance as he walked into the 
barber shop to have his hair cut — 

MR. CHAIRMAN: That's not my client. 

THE COURT: Well, to go into a bar for the 
• purpose of socializing. 1 think the jury is entitled 
to draw inferencesf rout the presence of this material 
v;hich is related to the material chargcsl to involvtrd in 
the conspiracy. Ina!;iiiuch as 1 belii^vc the evidence is 
relevant and material to issues contained in the charges 

•OUTMCHN OISTRICT court RKRORTCRI. W4. court HOUtC 
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here, your objection is overruled. 

MR, HEMLEY: With respect to Mr. Van Leer'.', 
conunents, the Government's position is that as an alleys a 
member of the conspiracy he is liable for the criminal 
acts of the others done in furtherance of the conspiracy 
during the period of the conspiracy and that this is 
such an act. 

THE COURT: I would suggest if I admit the 
evidence as to Mr. Young I would also be admitting it as 
to Mr. Owens subject, of course, to your proving the under- 
lying conspiracy. 


to that. 


MR. HEMLEY: Naturally. Everything is subject 


THE COURT: If that fails, then the material 


is not admissible and at that point I think you would be 
in serious difficulty as far as the case which you are 
presenting is concerned. 

MR. VAN LEER: Taking into consideration this 
subject that we are talking about now, it is an event which 
took place on June 21st. There is no evidence of any rt*- 
lationship or any pictures or anything after. May 31ct. It 
is nearly four weeks later we arc talking about. 

THE COURT: As 1 remember it, there is .1 tinnr:*- 
action at thin time, June 21«t, which fell thiouyh. Th« j e 


•OUTHtHII OItTRICT COURT RCRORTCRt. U.». COURTMOUW 
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has been a good bit of testimony as to that and 1 he. ye u 


3 

reaction that on or about June 21st there was another 


4 

attempt to buy but the transaction fell through. They 

1 

1 

5 

allege the conspiracy existed through this period at least 


6 

up to the arrest. This is the arrest. I will permit the 


7 

offer. Needless to say^ each of you has your exception. 

1 

1 

! 

8 

(In open court) 

1 

1 

9 

THE COURT: Objection overruled. The exhibit. 


10 

will be received. 


’ 11 

(Government Exhibit 12-C for identification 


XXX 12 

received in evidence) 


XXX 13 

CROSS-EXAMINATION 


14 

BY MR. VAN I.EER: 


15 

Q You say this is a 35 millimeter? 


16 

% 

A Yes, I did. 


17 

Q Did you do anything with that film — I with- 

i 

18 

draw the question. 


19 

The film sliown today lasted for about twenty 


20 

•minutes, is that correct? 


21 

A I didn't Iteep trac)< of the; time, sir. 


22 

Q How many roolo did you take on May 31 ut? 


23 

A Arc you speak ing the v jd'.'utap<!? 


21 

Q Yea. 

♦ 


25 


A 
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